
IN THE COURT OF COMMON PLEAS OF NORTHAMPTON COUNTY, 

PENNSYLVANIA 

CIVIL DIVISION - LAW 

 

DAVID SCHUCH and LORIE A. SCHUCH, : 

Husband and Wife,     : 

Plaintiffs,   : NO. C-0048-CV-2007-5615 

v.      : 

: 

PATRICIA A. SMITH and SHERRY LYNN : JURY TRIAL DEMANDED 

CIANGIOLA,     : 

Defendants.   : 

:  
 

ORDER OF COURT 

 

AND NOW, this 3
rd

 day of September 2008, upon consideration of the Motion for 

Summary Judgment of Defendant Patricia A. Smith and Plaintiff’s Response thereto, it is hereby 

ORDERED and DECREED that the Motion is DENIED. 

STATEMENT OF REASONS 

Presently before the Court is Defendant Patricia A. Smith’s Motion for Summary 

Judgment in response to Plaintiff’s claims against her in a Complaint filed July 11, 2008.  The 

matter came before the Honorable William F. Moran via the Argument List of June 24, 2008 at 

which time the parties waived oral argument and agreed to submit the matter on the briefs.   

By way of the underlying Complaint, Plaintiffs bring claims against Defendants sounding 

in negligence pursuant to a fall sustained by Plaintiff David Schuch when he reported to a 

residence at 822 Spring Garden Street in Easton, owned by Defendant Smith, and leased by 

Defendant Ciangiola, to perform service and maintenance on the furnace.  By the present motion 

and a brief filed in support thereof, Defendant Smith asserts that as a landlord out of possession 

of the subject premises at the time of the alleged incident, she bears no liability to Plaintiffs for 

the injuries sustained thereon.   
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Pursuant to the “landlord-out-of-possession” doctrine, a landlord who does not retain 

control of the subject premises may not generally be held accountable for injuries suffered by 

business invitees.  Dinio v. Goshorn, 437 Pa. 224, 228-29, 270 A.2d 203, 206 (1969).  As 

Defendant Smith acknowledges, that rule has several exceptions.  It is inapplicable to situations 

wherein a landlord retains control of a portion of the demised premises; when premises are in 

such a condition as to constitute a nuisance per se; upon a landlord’s failure to disclose 

conditions to a lessee at the time of conveyance or to inspect where premises are leased for 

public purposes; and failure to repair upon notice of a dangerous condition on the premises. See 

Henze v. Texaco, 352 Pa. Super. 538, 508 A.2d 1200 (1986).  However, Defendant Smith avers 

that none of the aforementioned exceptions are applicable to the present case.  Accordingly, she 

asserts that Plaintiffs have no basis upon which to predicate her liability, and that therefore, 

summary judgment is appropriate. 

In a Response and brief filed contra the present motion, Plaintiffs take issue with 

Defendant Smith’s characterization of herself as a landlord out of possession.  Specifically, 

Plaintiffs point to Defendant Smith’s deposition statement that she retained some control over the 

premises, namely for the purpose of making major repairs, and that in the present case, it was in 

fact Defendant Smith who contracted with Plaintiff David Schuch’s employer for the repairs to 

the furnace.  Plaintiffs contend that given Defendant Smith’s retention of responsibility for 

major repairs, she had a duty to warn Plaintiff David Schuch, as a business invitee, of any defects 

known to her or discoverable by reasonable inspection. 

By a reply brief filed June 27, 2008, Defendant Smith avers that she did not personally 

arrange for the service call by Plaintiff David Schuch’s employer, nor was she present at the 
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service call.  She further avers that her sole involvement in the incident was in directing 

Defendant Ciangiola to call Plaintiff David Schuch’s employer, Lessig Oil, for service, pursuant 

to an agreement with Defendant Ciangiola that Defendant Smith would pay for major repairs. 

Plaintiffs also contend the inapplicability of the “landlord-out-of-possession doctrine” on 

the basis of deposition testimony that under the lease agreement with Defendant Ciangiola, 

Defendant Smith retained the right to inspect the property.  In an attempt to refute Plaintiffs’ 

argument in this regard, Defendant Smith makes efforts to discern between her rights and  

practices as a landlord.  Specifically, she avers that she had not been on the subject property for 

more than five (5) years prior to the accident giving rise to this case.  She further avers that at no 

time during the pendency of Defendant Ciangiola’s tenancy did she ever have occasion to enter 

the basement of the property.  Accordingly, Defendant Smith contends the inapplicability of case 

law cited by Plaintiffs by which they urge the view that the retention of the right to inspect 

nullifies the pertinence of the “landlord out-of-possession doctrine.”  The Court notes that 

Defendant Smith’s brief cites no legal authority for this position. 

Standard of Law   

 A motion for summary judgment may only be granted when it is apparent from the entire 

record, inclusive of pleadings, depositions, affidavits,  answers to interrogatories and 

admissions on file,  that there exists no genuine issue of material fact in the case, and thus the 

movant is entitled to judgment as a matter of law.  PA.R.CIV.P. 1035(b).  In considering such 

motion, the Court must view the record in the light most favorable to the non-moving party, and 

must resolve all doubts in favor of the non-movant.  Id.  However, as a general matter, a motion 

for summary judgment shall not be granted on oral deposition testimony alone, except to the 
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extent that such testimony constitutes an admission by the non-moving party.  Johnson v, 

Johnson, 410 Pa. Super. 631, 637, 600 A.2d 965, 968 (1991). As to matters where the 

non-moving party has the burden of proof, any failure of that party to sufficiently plead such 

matters establishes a movant’s right to judgment as a matter of law.  Schwartzberg v. Greco, 793 

A.2d 945, 947 (Pa. Super. Ct. 2002). 

Discussion 

It is absolutely fundamental that the Court shall only grant summary judgment in cases 

that are clear and free from doubt, absent any dispute as a genuine issue of material fact.  The 

Court has carefully reviewed the record in the present case.  It consists primarily of the 

deposition testimony of Defendants and their witnesses.  On the basis of the arguments and 

evidence set forth by the parties to the present motion, it is evident to the Court that at this case 

cannot be resolved by summary judgment, as a matter of law.  There are clearly disputes of 

material fact in this case which preclude summary judgment.  Specifically, the matter of whether 

or not Defendant Smith is in fact a “landlord out of possession” is clearly in dispute.  The Court 

also finds summary judgment precluded by operation of the Nanty-Glo Rule, as set forth above 

and cited to in Johnson. Accordingly, Defendant Smith’s Motion for Summary Judgment is 

hereby DENIED and the case shall be allowed to proceed on the merits.  

 

BY THE COURT: 

 

________________________________________________ 

WILLIAM F. MORAN                                 

                   J. 


